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Faintiff and Appdlart, G028751
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OPINION
Defendant and Respondent.

Mation to dismiss goped from an order of the Appdlate Divison of the Superior Court
of Orange County, Frank F. Fasd, Rondd L. Bauer, and Nancy Wieben Stock, Judges. Motion
granted.

William J. Kopeny & Asodates William J. Kopeny; and Serling Scott Winchell for
Plaintiff and Appdlart.

Aires Rayndord, Timothy Carl Aires and George D. Straggas for Defendant and
Respondent.



FRantiff Anchor Marine (Anchor) unsuccessfully sought to gppedl its
limited civil case to the gppdlate divison of the superior court. 1t now challenges the adverse decison of
the gopdlate divison by gppeding to this court. Because decisgons of the gppdlae divison are not
gopedable, and no bags exidsfor review by way of trandfer or extraordinary writ, we dismiss the present

aoped.

FACTS

Anchor commenced alimited dvil case (Code Civ. Proc.,, 8 85) for unlawful detainer in
the Orange County Superior Court againg defendant Jeff Magnan doing business as Dana Point Jat $Ki.
The action sought gpproximatdy $10,000 in back rent and latefees Thetrid court entered judgment
for defendant, on condition he pay plaintiff $9,539 “as equitable condderation.” A few weeks before
entry of judgment, defendant tendered a check for this amount to plaintiff and it cashed the check.
Therediter, plaintiff filed anotice of goped in the gppdlate divison of the superior court.

Defendant moved to dismiss the goped on ground that plaintiff, having accepted the bendfit of the
judgment, could not pped therefrom. (Al J. Vela & Associates, Inc. v. Glendora Unified School
Dist. (1982) 129 Ca.App.3d 766, 768-769.) The gopdlate divison granted the motion.

Pantiff next filed anotice of gpped in this court, purporting to gpped from the gppdlate
divison'sdismisal of itsgpped. Weissued an order gating we were congdering digmissng plantiff’s
apped to this court on our own moation. Thiswas followed by defendant’ s maotion to srike the notice of
aoped or, in the dterndtive, to dismissthe goped to this court. The moation contends this court lacks
jurigdiction to hear an gpped from an order of the gppdlate divison of the superior court. Both parties
briefed the issue of our authority to heer this apped.



DISCUSS ON

In oppodition to the mation to dismiss this goped plaintiff Sates* contrary to
Respondent’ s podtion, . . . the Rules of Court no where [Sc] date thet thisorder in[Sc] non
gopedabdle” Smilarly, plantiff reviews severd provisons of the Code of Civil Procedure dedling with
appedls, condudes they do not discuss gpped s from the gppdlate divison, and suggeststhat, inthe
absence of arule or gatute prohibiting such an gpped, we should gpply “the strong palicy of this Sate
to afford each party to an action & least one gpped.”

We are not aware of such apolicy aosent conditutiond, Satutory, or rule-based
authority. “Thereis no conditutiond right to an gpped; the gopdlate procedure is entirdy satutory and
subject to complete legidaive contral.” (Tredev. Superior Court (1943) 21 Cd.2d 630, 634; see
aso Powersv. City of Richmond (1995) 10 Cd .4th 85, 109 (plur. opn. of Kennard, J. [“the right of
goped iswhally gatutory inorigin”].) Citing alarge number of cases, Witkin notes“[t]hereisno
condtitutiond right to an appeal or other review of ajudida decson; thus, the Legidaure has power
to change the procedure, limit the right, or even abalish the right atogether.” (9 Witkin, Cdl. Procedure
(4th ed. 1997) Apped, 8 2, p. 60.) Asrecently noted by our Supreme Court, “[d] litigant in acese
originating inthe municipa court [now in alimited avil casgl may nat goped asamdter of right to the
Court of Apped.” (Shukal v. Flightways Manufacturing, Inc. (2000) 23 Cd.4th 754, 762.)

Thereis no datute authorizing us to hear gopeds from the gppdlate divison of the
superior court. To the contrary, the generd Satute conferring jurisdiction on the Court of Apped
expresdy exdudes gopedsin limited avil cases. (Code Civ. Proc., 8§ 904.1, subd. (8).) Absent an
authorizing datute, we lack the power to hear thisgoped. There are only two procedures that permit us
to review decisons of the gppdlate divison under cartain drcumgtances. cartification and extraordinary
writ.

CdiforniaRules of Court, rule 63 provides a mechanism whereby amgority of the
judges on the gppdlate divison may catify that the trandfer of acaseto the Court of Apped gopears
necessary “to secure uniformity of decison or to sttle important questions of law.” (Cdl. Rules of



Court, rule 63(a).) The gppdlate divison may do so ather onitsown motion or on motion of aparty.
Under Cdifornia Rules of Court, rule 62, the Court of Apped may trander the caseto itsdf ether upon
such catification by the gopdlate divison or when the Court of Apped “determines from an opinion of
the appd late department published or to be published . . . that such trandfer gopears necessary to
secure uniformity of decison or to sttle important questions of law.” (Cdl. Rules of Court, rule 62(a).)
Neither of these processes goply here; the appdlate divison did not certify the case for trandfer nor did
it file or contemplate filing a published opinion.

Under cartain limited drcumdances, where the gppdlate divison deniesamation for
catification and trandfer to the Court of Apped, that decison may be reviewed by the Court of Apped
by way of apetition for writ of mendate. (Mitchell v. Superior Court (1986) 186 Ca.App.3d 1040,
1045.) A petition for awrit of mandate is aso the gopropriate vehide permitting the Court of Apped to
review ordersissued by the gppdlate divison. In Sdma Auto Mall 11 v. Appdllate Department
(1996) 44 Ca.App.4th 1672, judgment had been entered in the judtice court and an gpped to the
superior court’s gppd late department (predecessor of the gppdlate divison) followed. The gppdlate
department afirmed the judgment and issued its remittitur. Subsequently, the gppellate department
issued orders concerning an goped bond; a petition to the Court of Apped for an extraordinary writ
followed. Without deeming it necessary to discussthe propriety of the procedure, that court issued a
writ of mandate directing the gopelate department to vecateits order and “to refrain from conducting
further procesdings which are incongstent with thisopinion.” (1d. a p. 1687; aso see California
Casualty Ins. Co. v. Appellate Department (1996) 46 Cd.App.4th 1145.) But review by way of
mandamusis only available to correct an abuse of judicid discretion, i.e where, under the facts,
discretion could only have been exercised oneway. (Robbinsv. Superior Court (1985)

38 Cd.3d 199, 205; Sate Farmetc. Ins. Co. v. Quperior Court (1956)
47 Cdl.2d 428, 432.)

In addition, cases have permitted review of decisons of superior court gopelate

Oepartments by way of writs of cartiorari and prohibition. In Auto Equity Sales, Inc. v. Superior Court



(1962) 57 Cd.2d 450, our Supreme Court issued awrit of certiorari to annul ajudgment of the superior
court gppdlate department which exceeded thet
court' sjuridiction by refusing to follow the holding announced in a Court of Apped opinion. Andin
Abdlleirav. Didrict Court of Appeal (1941) 17 Cd.2d 280, the court
held that awrit of prohibition lies“to prevent alower gopdlate court from reviewing on goped a matter
over whichit hasno juridiction.” (Id. & p. 287.) Under thisrule, we would have the power to issue
such awrit had the superior court gopdlate divison acted
inamétter over which it had no jurisdiction. But thiswas nat the case here

“We may treat an improper goped as a petition for an extraordinary writ in unusud
drcumgances [Citations] Such unusud drcumdances are presant where the matter presants an issue
of fird impresson, the issue has been thoroughly briefed and our determination is purely one of law”.
(Zabetian v. Medical Board (2000) 80 Cd.App.4th 462, 466.) Thisisnot anissue of firs impresson
nor isthe record sufficient to permit usto tregt the notice of gpped as a petition for an extraordinary
writ. Wetherefore declineto do so.

DISPOSTION

Themation to dismissthe goped isgranted. Respondent shdl recover his cods
incurred in these proceedings.
CERTIFIED FOR PUBLICATION
RYLAARSDAM, ACTINGP. J.

WE CONCUR:

OLEARY,J

MOORE, J



